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ENGROSSED SUBSTI TUTE SENATE BI LL 6415

AS AMENDED BY THE HOUSE
Passed Legislature - 2004 Regul ar Session
State of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senate Commttee on Natural Resources, Energy & Water (originally
sponsored by Senators Mrton, Doumt, Hewitt, Hargrove, Honeyford, T.
Shel don, Hal e, Murray and Stevens)

READ FI RST TI ME 02/ 09/ 04.

AN ACT Relating to conditioning industrial and construction storm
wat er general discharge permts; adding new sections to chapter 90.48
RCW creating new sections; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that the federa
permt programunder the federal clean water act, 33 U S.C. Sec. 1251
et seq., and the state water pollution control |aws provide numnerous
envi ronnmental and public health benefits to the citizens of Washi ngton
and to the state. The legislature also finds that failure to prevent
and control pollution discharges, including those associated with storm
water runoff, can degrade water quality and damage the environment,
public health, and industries dependent on clean water such as
shel | fish production.

(2) The legislature finds the nature of stormwater presents unique
challenges and difficulties in nmeeting the permtting requirenents
under the federal clean water act, 33 US C Sec. 1251 et seq.,
i ncl uding conpliance with technol ogy and water quality-based standards.

(3) The legislature finds that the federal clean water act, 33
US C Sec. 1251 et seq., requires certain |arger construction sites
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and industrial facilities to obtain storm water permts under the
national pollutant discharge elimnation system permt program The
| egi sl ature also finds that under phase two of this program smaller
construction sites are also required to obtain stormwater permts for
t heir di scharges.

(4) The legislature finds the departnment of ecol ogy has been using
general permts to permt categories of simlar dischargers, including
storm water associated with industrial and construction activities
The legislature also finds general permts nust conply wth al
applicable requirenents of the federal clean water act, 33 U S. C Sec.
1251 et seq., and the state water pollution control act including
technology and water quality-based permtting requirenents. The
| egislature further finds general permts nay not always be the best
solution for an individual discharger, especially when establishing
wat er quality-based permtting requirenents.

(5) The legislature finds that where sources within a specific
category or subcategory of dischargers are subject to water
quality-based limts inposed under the federal clean water act, 33
US C Sec. 1251 et seqg., the sources in that specific category or
subcat egory nust be subject to the sanme water quality-based limts.

(6) For this reason, the legislature encourages, to the extent
al l oned under existing state and federal |aw, an adaptive nmanagenent
approach to permtting stormwater discharges.

(7) The legislature finds that storm water managenent nust satisfy
state and federal water quality requirenments while also providing for
flexibility in meeting such requirenent to help ensure cost-effective
storm wat er managenent.

(8) The legislature finds that the permtting of new and existing
di schargers into waters listed under 33 U S C. Sec. 1313(d) (section
303(d) of the federal clean water act) presents specific challenges and
is subject to additional permtting restrictions under the federal
cl ean water act, 33 U.S.C. Sec. 1251 et seq.

(9) The legislature declares that general permts can be an
effective and efficient permtting nechanism for permtting |arge
nunbers of simlar dischargers.

(10) The legislature declares that an inspection and technical
assi stance program for industrial and construction storm water general

ESSB 6415. PL p. 2
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permts is needed to ensure an effective permtting program The
| egi sl ature al so declares that such a program should be fully funded to
ensure its success.

NEW SECTION. Sec. 2. A new section is added to chapter 90.48 RCW
to read as foll ows:

The provisions of this section apply to the construction and
industrial storm water general permts issued by the departnent
pursuant to the federal clean water act, 33 U.S.C. Sec. 1251 et seq.
and this chapter.

(1) Effluent limtations shall be included in construction and
industrial storm water general permts as required under the federa
clean water act, 33 US C Sec. 1251 et seq., and its inplenenting
regul ations. In accordance wth federal clean water act requirenents,
pol l utant specific, water quality-based effluent limtations shall be
included in construction and industrial stormwater general permts if
there is a reasonable potential to cause or contribute to an excursion
of a state water quality standard.

(2) Subject to the provisions of this section, both technol ogy and
water quality-based effluent limtations may be expressed as:

(a) Nuneric effluent limtations;

(b) Narrative effluent limtations; or

(c) A conbination of nunmeric and narrative effluent discharge
[imtations.

(3) The departnent nust condition stormwater general permts for
industrial and construction activities issued under the national
pol | utant di scharge elimnation systemof the federal clean water act
to require conpliance with nuneric effluent discharge limts when such
di scharges are subject to:

(a) Nuneric effluent limtations established in federally adopted,
i ndustry-specific effluent guidelines;

(b) State devel oped, industry-specific performnce-based nuneric
effluent limtations;

(c) Nuneric effluent limtations based on a conpleted total maxi num
daily load anal ysis or other pollution control neasures; or

(d) A determnation by the departnent that:

(1) The discharges covered under either the construction or

p. 3 ESSB 6415. PL
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i ndustrial stormwater general permts have a reasonable potential to
cause or contribute to violation of state water quality standards; and

(1i) Effluent limtations based on nonnuneric best managenent
practices are not effective in achieving conpliance with state water
qual ity standards.

(4) In making a determ nation under subsection (3)(d) of this
section, the departnent shall use procedures that account for:

(a) Existing controls on point and nonpoi nt sources of pollution;

(b) The variability of the pollutant or pollutant paraneter in the
storm wat er di scharge; and

(c) As appropriate, the dilution of the storm water in the
recei ving waters.

(5) Narrative ef fl uent [imtations requiring bot h t he
i npl enent ati on of best managenent practices, when designed to satisfy
the technology and water quality-based requirenents of the federal
clean water act, 33 U S.C. Sec. 1251 et seq., and conpliance with water
qual ity standards, shall be used for construction and industrial storm
wat er general permts, unless the provisions of subsection (3) of this
section apply.

(6) Conpliance with water quality standards shall be presuned,
unl ess discharge nonitoring data or other site specific information
denonstrates that a discharge causes or contributes to violation of
water quality standards, when the permttee is:

(a) In full conpliance with all permt conditions, including
pl anni ng, sanpl i ng, nmoni t ori ng, reporting, and recor dkeepi ng
condi tions; and

(b)(i) Fully inplenenting storm water best nanagenent practices
contained in stormwater technical manuals approved by the departnent,
or practices that are denonstrably equivalent to practices contained in
storm wat er technical manual s approved by the departnment, including the
proper selection, inplenentation, and mai ntenance of all applicable and
appropriate best nmanagenent practices for on-site pollution control.

(ii1) For the purposes of this section, "denonstrably equival ent”
means that the technical basis for the selection of all storm water
best managenent practices are docunented within a stormwater pollution
prevention plan. The storm water pollution prevention plan nust
docunent :

ESSB 6415. PL p. 4
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(A) The nmethod and reasons for choosing the storm water best
managenent practices sel ected;

(B) The pollutant renoval performance expected fromthe practices
sel ect ed;

(C© The technical basis supporting the performance clains for the
practices selected, including any available existing data concerning
field performance of the practices sel ected;

(D) An assessnment of how the selected practices wll conply with
state water quality standards; and

(E) An assessnent of how the selected practices will satisfy both
appl i cabl e federal technol ogy-based treatnent requirenents and state
requirenents to use all known, available, and reasonable nethods of
prevention, control, and treatnent.

(7)(a) The departnent shall nodify the industrial storm water
general permt to require conpliance by May 1, 2009, with appropriately
derived nuneric water quality-based effluent Iimtations for existing
di scharges to water bodies listed as inpaired according to 33 U S.C
Sec. 1313(d) (Sec. 303(d) of the federal clean water act, 33 U S.C
Sec. 1251 et seq.).

(b) No later than Septenber 1, 2008, the departnent shall report to
the appropriate commttees of the |legislature specifying how the
numeric effluent limtation in (a) of this subsection would be
i npl enented. The report shall identify the nunber of dischargers to
inpaired water bodies and provide an assessnent of anticipated
conpliance with the nunmeric effluent limtation established by (a) of
t his subsecti on.

(8)(a) Construction and industrial storm water general permts

issued by the departnent shall include an enforceable adaptive
managenent mechani smthat includes appropriate nonitoring, evaluation,
and reporting. The adaptive managenent nechanism shall include
el ements designed to result in permt conpliance and shall include, at
a mninmum the follow ng el enents:

(1) An adaptive nmanagenent i ndicator, such as nonitoring

benchmar ks;

(1i) Mnitoring;

(1i1) Review and revisions to the stormwater pollution prevention
pl an;

(1v) Docunentation of remedial actions taken; and
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(v) Reporting to the departnent.

(b) Construction and industrial stormwater general permts issued
by the departnment also shall include the timng and nechanisns for
i npl enentation of treatnent best managenent practices.

(9) Construction and industrial storm water discharges authorized
under general permts nust not cause or have the reasonabl e potenti al
to cause or contribute to a violation of an applicable water quality
st andar d. Where a discharge has already been authorized under a
national pollutant discharge elimnation systemstormwater permt and
it is later determined to cause or have the reasonable potential to
cause or contribute to the violation of an applicable water quality
standard, the departnent nmay notify the permttee of such a violation.

(10) Once notified by the departnment of a determ nation of
reasonabl e potential to cause or contribute to the violation of an
applicable water quality standard, the permttee nust take al
necessary actions to ensure future discharges do not cause or
contribute to the violation of a water quality standard and docunent
those actions in the stormwater pollution prevention plan and a report
tinmely submtted to the departnent. If violations remain or recur,
coverage under the construction or industrial storm water general
permts may be term nated by the departnent, and an alternative general
permt or individual permt may be issued. Compliance with the
requirenents of this subsection does not preclude any enforcenent
activity provided by the federal clean water act, 33 U S.C. Sec. 1251
et seq., for the underlying violation.

(11) Receiving water sanpling shall not be a requirenent of an
industrial or construction storm water general permt except to the
extent that it can be conducted w thout endangering the health and
safety of persons conducting the sanpling.

(12) The departnment may authorize m xing zones only in conpliance
with and after making determ nations mandated by the procedural and
substantive requirenents of applicable |aws and regul ati ons.

NEW SECTION. Sec. 3. A new section is added to chapter 90.48 RCW
to read as foll ows:

The provisions of this section apply to the construction and
industrial storm water general permts issued by the departnent

ESSB 6415. PL p. 6
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pursuant to the federal clean water act, 33 U.S.C. Sec. 1251 et seg.
and this chapter.
(1) By January 1, 2005, the departnent shall initiate an inspection

and conpliance program for all permttees covered under the
construction and industrial stormwater general permts. The program
shall include, but may not be limted to, the:

(a) Provision of conpliance assistance and survey for evidence of
permt violations and violations of water quality standards;

(b) ldentification of corrective actions for actual or imm nent
di scharges that violate or could violate the state's water quality
st andar ds;

(c) Monitoring of the devel opnent and i npl enentation of storm water
pol lution prevention plans and storm water nonitoring plans;

(d) ldentification of dischargers who would benefit fromfollow up
i nspection or conpliance assi stance prograns; and

(e) Collection and analysis of discharge and receiving water
sanpl es whenever practicable and when deenmed appropriate by the
departnment, and other evaluation of discharges to determne the
potential for causing or contributing to violations of water quality
st andar ds.

(2) The departnment's inspections under this section shall be
conducted without prior notice to permttees whenever practicable.

(3) Follow up inspections shall be conducted by the departnent to
ensure that corrective and other actions as identified in the course of
initial inspections are being carried out. The departnment shall also
take such additional actions as are necessary to ensure conpliance with
state and federal water quality requirenments, provided that al
permttees nust be inspected once within two years of the start of this
program and each permttee nust be inspected at | east once each permt
cycle thereafter

(4) Permttees nust be prioritized for inspection based on the
devel opnent of criteria that include, but are not limted to, the
foll ow ng factors:

(a) Conpliance history, including submttal or nonsubmttal of
di scharge nonitoring reports;

(b) Monitoring results in relationship to permt benchmarks; and

(c) Discharge to inpaired waters of the state.

p. 7 ESSB 6415. PL
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(5 Nothing in this section shall be construed to limt the
departnent's enforcenent discretion

NEW SECTION. Sec. 4. No later than Decenber 31, 2006, the
departnment of ecology shall submt a report to the appropriate
commttees of the |legislature regarding nethods to inprove the
effectiveness of permt nonitoring requirenments in construction and
industrial storm water general permts. The departnent of ecol ogy
shal | study and eval uate how nonitoring requirenents could be inproved
to determ ne the effectiveness of stormwater best nanagenent practices
and conpliance with state water quality standards. In this study the
departnment also shall evaluate nonitoring requirenents that are
necessary for determ ning conpliance or nonconpliance with state water
qual ity standards and shall evaluate the feasibility of including such
monitoring in future permts. When conducting this study, the
departnment shall consult with experts in the fields of nonitoring,
storm water managenent, and water quality, and when necessary the
departnent shall conduct field work to evaluate the practicality and
useful ness of alternative nonitoring proposals.

NEW SECTION. Sec. 5. A new section is added to chapter 90.48 RCW
to read as foll ows:

(1) The departnment shall establish permt fees for construction and
industrial storm water general permts as necessary to fund the
provisions of sections 2 and 3 of this act. When cal cul ating
appropriate fee anounts, the departnent shall take into consideration
di fferences between | arge and smal | busi nesses and the econom c inpacts
caused by permt fees on those businesses. Fees established under this
section shall be adopted in accordance wth chapter 34.05 RCW

(2) Inits biennial discharge fees progress report required by RCW
90. 48. 465, the departnent shall include a detail ed accounting regardi ng
the nmethod used to establish permt fees, the anmount of permt fees
coll ected, and the expenditure of permt fees. The detailed accounting
shall include data on inspections conducted and the staff hired to
i npl enment the provisions of sections 2 and 3 of this act.

NEW SECTION. Sec. 6. If any portion of sections 2 and 3 of this

ESSB 6415. PL p. 8
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act are found to be in conflict with the federal clean water act, that
portion alone is void.

NEW SECTION. Sec. 7. This act expires January 1, 2015.

NEW SECTION. Sec. 8. If specific funding for the purposes of this
act, referencing this act by bill or chapter nunber, is not provided by
June 30, 2004, in the ommi bus appropriations act, this act is null and
voi d.

~-- END ---
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